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) 


United States Court of Appeals 

for the District of Columbia. 


No. 8574. 


BRUCE LEE MELVIN, Appellant, 

v. 

BLANCHE M. MELVIN, Appellee. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The judicial proceedings in the present case originated 
in the District Court of the United States for the District 
of Columbia, where the appellant, on March 25, 1943, filed 
a motion for an order for restitution for certain moneys 
paid to the appellee under a judgment of the District Court 
on January 29, 1941, which judgment was reversed by this 
Court on the 25th day of June, 1942, and which motion was 
denied on the 14th day of June, 1943, (Appellant’s Ap¬ 
pendix 5), and it is from this judgment that an appeal was 
noted on June 30,1943. 
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The jurisdiction of the District Court of the United States 
for the District of Columbia is governed by Title 18, Chap¬ 
ter 3, Section 44 of the Code of Laws for the District of 
Columbia, and the appeal to this Court is governed by Title 
18, Chapter 2, Section 26 of the Code of the District of Co¬ 
lumbia, complete to March 4, 1929, and known as the Acts 
of Feb. 9, 1893, 27 Stat. 435, c. 74, sec. 7; Mar. 3, 1901, 31 
Stat. 1225, c. 854, sec. 226; Mar. 3, 1921, 41 Stat. 1312, c. 
125, sec. 12. 

STATEMENT OF THE CASE. 

On January 29, 1941, judgment was entered in favor of 
the appellee against the appellant—that the appellant pay 
to appellee the sum of $100.00 a month for separate main¬ 
tenance and support beginning the first day of February, 
1941,—and the appellant did make the payments in accor¬ 
dance with the judgment of the Court. 

The appellant appealed from the judgment to this Court, 
being Court of Appeals No. 7910, and on June 25,1942, this 
Court issued its mandate reversing the action of the United 
States District Court and remanding the matter for further 
proceedings not inconsistent -with the opinion and the judg¬ 
ment of this Court. 

On March 25, 1943, the appellant filed his motion for or¬ 
der for restitution, supported by an affidavit to the effect 
that he had paid to the appellee the sum of $1680.00, and 
asked for an order for restitution in that sum, which motion 
was denied by the Court on the 14th day of June, 1943, and 
an appeal taken from the judgment of that Court. 

STATEMENT OF POINTS. 

1. The Court erred in refusing to enter a judgment for 
restitution of the amounts paid by appellant. 
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ARGUMENT. 

The Court Erred in Refusing to Enter a Judgment for Res¬ 
titution of the Amounts Paid by Appellant. 

The record discloses that an order was made by the 
United States District Court upon which a judgment was 
entered requiring the appellant to pay the sum of $100.00 
a month to the appellee, and an affidavit of the appellant 
discloses the payment of $1680.00 in accordance with this 
judgment. 

This Court handed down its decision on June 8, 1942, re¬ 
versing the action of the District Court, and on the 25th 
day of June, 1942, the mandate of this Court was filed in 
the Clerk’s Office of the District Court of the United States 
for the District of Columbia. 

The appellant has paid this money in accordance with the 
judgment and, upon its reversal in this Court, is entitled 
to an order refunding the money paid in accordance with 
this erroneous decree. Had the Trial Court received the 
evidence which was excluded, it would have been justified 
in denying any maintenance to the appellee. At least, it 
would have had a very substantial bearing upon the amount 
of any judgment which might have been entered by the 
Court. 

In Allen v. Reed , 60 Appeals, 346, 54 Fed. (2nd) 713, the 
Court said at Page 347: 

“The reversal of a judgment or decree places an im¬ 
plied obligation on a party who has received the benefits 
of the erroneous judgment or decree, to make restitu¬ 
tion to the other party for what he has lost. Bank of 
U. S. v. Bank of Washington, 6 Pet. 8,17, 8 L. Ed. 299. 
It was within the power of the equity court, upon the 
mandate of this court, to have ordered restitution of 
possession in its decree. Possessing this power, it 
would be trifling with justice to hold that the court was 
without power to grant restitution in ejectment.” 
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CONCLUSION. 

It is respectfully submitted that the record before this 
Court discloses that the appellant is entitled to a judgment 
of restitution for the amount paid in accordance with the 
erroneous decree entered in this cause, and that the judg¬ 
ment of the District Court of the United States for the 
District of Columbia should be reversed, with directions to 
the Trial Court to enter a judgment in favor of the appel¬ 
lant. 

Cornelius H. Doherty, 

Attorney for Appellant. 
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No. 8574 


BRUCE LEE MELVIN, Appellant 
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District of Columbia. 
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I 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 

1 Endorsed. Filed June 25 1942 Charles E. 

Stewart, Clerk 

Civil Action No. 8171 

The United States of America, ss: 

The President of the United States of America 

To the Honorable the Justices of the District Court of the 
United States for the District of Columbia, 

Greeting: 

Whereas, lately in the District Court of the United States 
for the District of Columbia, before you or some of you, in 
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a cause between Blanche M. Melvin, Plaintiff, and Bruce 
Lee Melvin, Defendant, Civil Action No. 8172, wherein the 
judgment of the said District Court entered in said cause 
on the 29th day of January, A. D. 1941, is in the following 
words, viz: 

• ••••••••• 

This cause having come on to be heard at this term of 
Court upon the pleadings herein, the testimony of the re¬ 
spective parties and witnesses, the findings of fact and con¬ 
clusions of law filed herein by the Court, in consideration 
whereof, it is by the Court this 29th day of January, 1941, 
Adjudged that the decree entered by the Chancery Court of 
Crittenden County, State of Arkansas, on the 12th day of 
December, 1939, purporting to divorce the defendant herein 
from the plaintiff, is not entitled to full faith and credit or 
recognition in this Court or recognition on grounds of com¬ 
ity and is wholly null and void, and the defendant and 
plaintiff are now husband and wife. And It Is Further 
Adjudged, Ordered and Decreed, that the defendant pay to 
the plaintiff the sum of $100.00 per month for separate 
maintenance and support, beginning with the first day of 
February, 1941, and a like sum of on the first day of each 
month thereafter until further order of the Court. And It 
Is Further Ordered that the defendant pay to counsel for 
the plaintiff the sum of $400.00 for services rendered to the 
plaintiff in this proceeding to the date of this decree. 

By the Court 

JENNINGS BAILEY, Justice. 

• •••••••** 

3 Endorsed Filed June 25 1942 Charles E. 

Stewart, Clerk 

No. 8171-C.A. No. <910 United States Court of Appeals 
for the District of Columbia April Term, 1942. Bruce Lee 
Melvin, Appellant, v. Blanche M. Melvin. 
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Mandate 

You, Therefore, Are Hereby Commanded that such exe¬ 
cution and further proceedings be had in said cause not 
inconsistent with the opinion and judgment of this Court 
as according to right and justice and the laws of the United 
States ought to be had, the said appeal notwithstanding. 

Witness the Honorable Harlan F. Stone, Chief Justice 
of the United States, the 24th day of June, in the year of 
our Lord one thousand nine hundred and forty two. 

Costs of Defendant: 

Clerk $37.50 

Attorney 5.00 


$42.50 

Plus actual cost of printing briefs, with the appendices, 
in an amount not exceeding $2.00 per printed page of text 
and at rates not exceeding those generally charged in the 
District of Columbia for inserts, tabular matter, litho¬ 
graphing, and similar matter. 

JOSEPH W. STEWART 
Clerk of the United States Court of Appeals for the 
District of Columbia. 

4 Endorsed Filed Mar 25, 1943 Charles E. 

Stewart, Clerk 

Motion for Order for Restitution 

Comes now the defendant, Bruce Lee Melvin, by and 
through his attorney, Cornelius H. Doherty, and moves the 
Court to enter an order of restitution herein, and, for rea¬ 
sons therefor, says: 

1. It appears from the record herein that the defendant 
has paid to the plaintiff, Blanche M. Melvin, the sum of 
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$1680.00 in accordance with the orders entered herein on 
November 13, 1940, and January 29, 1941. 

2. And for other reasons apparent of record. 

CORNELIUS H. DOHERTY 
i 1010 Vermont Avenue, N. W. 

1 Washington, D. C. 

Attorney for Defendant. 

*••••••••* 

5 i Endorsed Filed Mar 25 1943 Charles E. 

Stewart, Clerk 

Affidavit in Support of Motion for Restitution 

State of Texas, County of Dallas 

Bruce Lee Melvin, being first duly sworn, on oath deposes 
and says that he is the defendant named in the above en¬ 
titled cause, and under date of November 13, 1940 an order 
was entered requiring him to pay Fifty Dollars ($50.00) to 
the plaintiff on the 15th day of November, 1940, and the fur¬ 
ther sum of One Hundred Fifteen Dollars ($115.00) each 
month thereafter, and on the 29th day of January, 1941 an 
order was entered in this cause requiring your deponent to 
pay the sum of One Hundred Dollars, ($100.00) a month, 
and your deponent has paid to the plaintiff, Blanche Mel¬ 
vin thfe sum of One Thousand Six Hundred Eighty Dollars 
^ $.1,680.00) in accordance with the above cited orders of this 
Court. 

On the 8th day of June, 1942, the U. S. District Court of 
Appeals for the District of Columbia reversed the action of 
the District Court, and this defendant believes that he is 
entitled to having an order entered herein requiring the 
plaintiff Blanche Helvin, pay to your deponent the sum of 
money which he was required to pay under these orders. 

BRUCE LEE MELVIN 

Subscribed and sworn to before me this 11 day of March, 
1943. 

C C NELSON 

Notary Public , Dalton Co. Tex. 


0 


i 6 Endorsed Filed Jun 14 1943 Charles E. 

! Stewart, Clerk 

i Order Overruling Motion for Restitution 

This action came on to be heard at this term, and there¬ 
upon, upon consideration thereof, it is by the Court this 
14th day of June, A. D. 1943, adjudged as follows: 

That the defendant’s motion for an order for restitution 
i of the maintenance paid to the plaintiff in accordance with 

the orders entered herein on November 13, 1940, and Janu- 
i ary 29, 1941, be and the same is hereby overruled 

' EDWARD C. EICHER, 

Chief Justice 

No objection as to form. 

CORNELIUS H DOHERTY 

7 Endorsed Filed June 30 1943 Charles E. 

Stewart, Clerk 

Notice of Appeal 

Notice is hereby given this 30th day of June, 1943, that 
Bruce Lee Melvin hereby appeals to the United States 
, Court of Appeals for the District of Columbia from the 

judgment of this Court entered on the 7th day of June, 1943, 
in favor of Blanche M. Melvin against said Bruce Lee 
► Melvin. 

CORNELIUS H. DOHERTY, 

I Attorney for Defendant . 

Copy to ARTHUR J. HILLAND, ESQUIRE 
Shoreham Building, attorney for plaintiff. 


> 
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8 Endorsed Filed Jul 8-1943 Charles E. 

Stewart, Clerk 

Designation of Record 

Comes now the appellant, Bruce Lee Melvin, by and 
through his attorney, Cornelius H. Doherty, and designates 
the following parts of the record which he desires to have 
made a part of the record on appeal: 

1. The mandate of the Court of Appeals. 

2. The motion for order of restitution. 

3. Order denying motion for restitution. 

4. Notice of Appeal. 

5. This designation. 

CORNELIUS H. DOHERTY 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

! Attorney for Appellant. 

Copy of the foregoing Designation acknowledged this 8 
dav of Julv, 1943. 

ARTHUR J. HILLAND 
Attorney for Appellee. 


9 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered 1 to 8, both inclusive, to be 
a true and correct transcript of the record according to 
designation of record by counsel filed and made a part of 
this transcript, in action entitled Blanche M. Melvin, Plain¬ 
tiff v. Bruce Lee Melvin, Defendant, Civil Action No. 8171, 
as the same remains upon the files and of record in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washingt on - 
ton, in said District, this 2nd day of August, 1943. 

C. E. STEWART 

(Seal) Clerk . 
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United States Court of Appeals 

for the District of Columbia. 


No. 8574. 


BRUCE LEE MELVIN, Appellant , 


v. 

BLANCHE M. MELVIN, Appellee. 


BRIEF FOR APPELLEE. 


SUMMARY OF ARGUMENT. 

1— Appellant’s motion for restitution was premature, no 
judgment on the mandate of this Court having been entered 
in the District Court prior to the filing and ruling on ap¬ 
pellant’s motion for restitution of money paid to appellee 
for her maintenance under the judgment reversed by this 
Court. 

2— Money paid by a husband to his wife, for her mainte¬ 
nance, under a judgment that is erroneous and later re¬ 
versed solely because of error in the exclusion of evidence, 
cannot be recovered by the husband from his wife, because 
the wife is equitably entitled to retain it. 
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ARGUMENT. 

I. 

Appellant’s Motion for Restitution was Premature. 

Appellant’s motion for restitution of the monies lie paid 
to appellee for her maintenance was tiled without first mov¬ 
ing 1 the District Court to enter judgment on the mandate of 
thisi Court. Consequently, the judgment of January 29, 
1941, was still of record at the time of the filing and ruling 
on appellant’s motion for restitution. Until that judgment 
of the District Court had been set aside, in accordance with 
the mandate of this Court, a motion for restitution was 
premature. 

n. 

Appellee is Equitably Entitled to Retain the Money She 
I Received from Appellant for Her Maintenance. 

It should be observed that appellant’s motion sought 
restitution not only of money paid for liis wife’s mainte¬ 
nance under the judgment of January 29, 1941, which was 
reversed by this Court, but also of money paid for his 
wife’s maintenance under the order for temporary mainte¬ 
nance on November 13, 1940, from which order there was 
no appeal, and which has never been held erroneous. Cer¬ 
tainly, insofar as the latter order is concerned, appellant 
is not entitled to restitution. Lesli v. Lesli, infra . 

Appellant’s motion seeking restitution of maintenance 
paid under order and judgment entered on November 13, 
1940 and January 29, 1941, and his appeal from the Dis¬ 
trict Court’s order denying his motion are so novel in 
alimony and maintenance cases in this jurisdiction that it 
seems almost an imposition upon the District Court to make 
such a motion and on this Court to take an appeal, and not 
support his motion and appeal with substantial authority. 

Counsel for appellant cites and quotes from Allen v. Reed, 
60 App. D. C. 346. The case is not in point. It did not in- 
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volve alimony or maintenance. It was an appeal from a 
judgment in an ejectment proceeding. The opinion in that 
case cites U. S. v. Bank of Washington, 6 Pet. 8, 17, 8 L. 
ed. 299. Neither is that case in point. It did not involve 
alimony or maintenance. The action was assumpsit. 

In Lesh v. Lesh. 21 App. D. C. 475-484, this Court, in 
holding an order for payment of alimony pendente life is a 
final order and appealable as of right, said: 

“ * * * as i on g. as jj. rema i ns effect and to the 
extent to which it has been enforced by payment or 
execution, it is an absolute finality. Money so paid 
cannot he recovered hack. * * (Italics supplied.) 

In Lynliam v. Huffy, 44 App. D. C. 589-598, this Court, 
speaking of the nature of an order for alimony, said: 

“ * • * it is made in the discretion of the court, and 
springs from the duty imposed upon the husband of 
not only supporting his wife, but of furnishing her 
with the means of conducting her litigation. This duty 
devolves upon the husband up until the moment the 
decree of divorce is entered, even though the husband 
may prevail. A decree for the future payment of ali¬ 
mony, either periodically or by a single payment, is 
not a judgment in the nature of a penalty or for dam¬ 
ages, or even a debt in a strict legal sense, but rather 
an order made within the sound discretion of the court, 

• • *M 


Schouler on Marriage, Divorce, Separation and Domes¬ 
tic Relations, 6tli ed. Vol. 2, page 1937, par. 1750, speak¬ 
ing of the nature of alimony, states: 

‘‘Alimony is a doctrine founded in the common-law 
obligation of the husband to support his wife, but is 
affected in modern times by equity and statutory 
changes with regard to coverture disabilities. 

“Alimony is not founded on contract, but arises out 
of the relation of marriage and the husband’s duty of 
support, * * 
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While, generally speaking, money paid or property re¬ 
ceived under an erroneous judgment later reversed on ap¬ 
peal may be ordered restored, the rule seems well estab¬ 
lished that restitution should not be ordered where the 
party who received the money or property is equitably 
entitled to retain it: 

Stewart v. Conner, 9 Ala. 803; 

Dupuy v. Roebuck, 7 Ala. 484; 

! Duncan v. Ware, 5 Stew. & P. (Ala.) 119, 24 AmD 
772; 

Green v. Stone, 1 Harr. & J. (Md.) 405; 

Teasdale v. Stoller, 133 Mo. 645, 34 SW 873,54 AraSR 
703; 

Gould v. McFall, 118 Pa. 455,12 A 336, 4 AmSR 606; 

I Grant v. Rodgers, 6 Phila. (Pa.) 132. 

In the case at bar, appellee is equitably entitled to re¬ 
tain the money she has received from appellant for her 
maintenance, because he was under a legal obligation to 
support and maintain her. This Court did not rule that 
appellant was not under a legal obligation to maintain ap¬ 
pellee, his wife. This Court merely ruled that the Trial 
Judge erred in excluding evidence that should have been 
received and considered in determining the amount of main¬ 
tenance that should have been awarded to appellee. In 
other words, there has been no ruling on the merits of the 
case that appellee was not entitled to any money from ap¬ 
pellant for her maintenance. Rather, the ruling was that 
if the evidence excluded had been received, the amount 
awarded as maintenance might have been different or there 
might have been none at all. Appellee is entitled to a re¬ 
trial of her case. On such re-trial, the merits of the case 
will entitle her to an order for maintenance even though 
the amount may be a different one than was allowed in the 
original trial. 

On the principal issue in the trial, that is, whether the 
relation of husband and wife existed, this Court affirmed 
the ruling of the Trial Judge that appellant’s Arkansas 
divorce is void. Melvin v. Melvin, 70 WXR 763. 


5 


Considering the case broadly, without regard to any au¬ 
thorities on the subject, it seems elementary that a husband 
cannot recover from one found to be his wife, money paid 
to her for her support and maintenance and presumably 
spent for that purpose. Alimony and maintenance are 
founded, at least in part, upon sound public policy. Cer¬ 
tainly it would be a violation of the very policy upon which 
they are founded to order a wife to restore to her husband 
money that she has spent for her own support and main¬ 
tenance. Even in the cases where a husband, intending to 
defraud his own creditors has conveyed property to his 
wife, the husband’s creditors cannot recover the money or 
property from her where it has been used for her support 
and maintenance. 

Counsel for appellee has made a search but has found no 
case where a wife has been ordered to restore to her hus¬ 
band monev she has received from him bv w*av of alimonv 

m> w w f 

or maintenance. Conceivably, if there is such a case, coun¬ 
sel for appellant would have cited it. Counsel for appellee 
not only has not found a case so holding, but has not even 
found a case where the husband contended that he was 
entitled to restitution in an alimony or maintenance case. 

It is respectfully submitted that the order of the District 
Court should be affirmed. 

Respectfully submitted, 

Arthur J. Hilland, 

Attorney for Appellee. 



